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An p?rll‘son aggrieved by this Order-in-Appeal may file an apped! to the appropriate authority in the
following way.

National Bench or Regional Bench of Appellate Tribunal framed under G517 Act/CGST Act in the cases
" where one of the issugs involved relates to place of supply as per Section 109{5) of CGST Act, 2017.
i

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentidned in para- (A)(i] above in terms of Section 109(7) of CGST Act, 2017

(i)

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. Orie Lakh of Tax or Input Tax Credit
involvad or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
deterniined in the order appealed against, subject to a maximur of Rs. Twenty-Five Thousand.

. : *

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tiibunal shall be filed along with relevant
documents either electronically or as may be notified by thé Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a capy of the order appealed agalnst within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) qf'the' CGST Act, 2017 after paying -

(7) (i} Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(i} A sum eqgual to twenty five ger cent of the remaining amount of Tax inh dispute, in

addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
jn relation to which the appeal has been filed.

(0] The Cantral Goods & Service Tax { Ninth Reémoval of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Ordér or date on which the President or the State President; as the case may be, of the Appellate
Triburial enters office, whichever is {ater.
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. ORDERIN APPEAL

Shri Munafbhai Kasambhai Vadnagarwala of M/s,Vadnagarwala Brothers, Parichpipli Nr
Bamdani Valo Kancho, Jamalpur, 'Ahmedabad 380 001 (hereinafter referred to aé the appellant)
haf filed the present appeal on dated 1—12-2026 against Order No.ZZ2410200311277 dated 26-
1042020 (hereinafter referred to as "the impugned drder’) passed by the' Deputy Cothinissioner,

Diyision I, Rakhial, Ahmedabad South (hereinafter referred to as the adjudicating authority).

2. Biiefly stated the fact of the case is that the appellant, registered under GSTIN
24 ATPV8T96K 17N, has filed réfund claim for Rs.1,03,273/- for refund of ITC accumulated
due to invented tax structure in terms of Section 54 (3) of CGST Act, 2017. The appellant was
isqued show causé notice No.ZP2410200039044 dated 5-10-2020 proposing rejection of refund

on the grouﬁd that i) ITC of input services claimed which is inadmissible as per Notification
N9.26/2018 — CT dated 13-6-2018 ; ii) Notification NO.49/2019-CT dated -9-10-2019 and

Notificatin No.75/2019-CT dated 26-12-2019 complied or not ; iii) address of principal place of
‘ bufsiness is incomplete and iv) clarification HSN of outward supplies. The adjudicating authority
vifle impugned order rejected the claim on the ground {hiat the claimant did not apﬁear for PH ;
re Ply to SCN was vague ; they did not reply aboul conipliance of Notification NO.49/2019 and
Ntification NO.75/2019.

3. Beiiig aggrieved the appellant filed the subject claim on the following groumds :

i)l Tﬁe adjudicatin'g authority has disallowed 1TC of input service Witl'lout.éonsidering the
judgment passed by Hon’ble High Court of Gujarat ; 7

ii) That they had uploaded relevant proof mentioned in the SCN;

iii) That as per judgment of Hon’ble High Court of Gujarat in the case of M/s.VKC Footsteps
India P.Ltd Vs UOI denial of ITC of input services is invalid and they had also
mention&d that Rule 89 (5) is ultravires Section $4 (3) provisions of CGST Agt, 2017 ;

iv) Tha{ Section 16°of the Act is a plenary legislation which governed the availment of input
tax tredit ; that the condition of matching ITC is found specifically and covered under
Section 43 or 43 A of the CGST Act and not in Section 16 (1) ;

v) The. requirement of maiching ITC under Seéction 43 has been suspended:dué to technical

~ difficulties in iii]plf:mf:ﬂtiﬂg the same and Section 43 (A) is vet to be notified. Thus
restrictions of ITC cannot be introduced through Rules wheri the Section itself has not
been implemented;

vi) The provisions ‘of Section 37 read with Section 42 already provide‘for maltching the
supplier outward details with recipient inward details,‘ Thus GSTR2A which has been
attached shows that all their ITC in Annexure B has been refleeted in GSTR2A;

vii) That as per dedision I the case of IFGL Refractors f4d Vs Joint Director General of
Foreign Trade; State of Kerala Vs K.M.Charia Abdullah and Co ; M/s.Eicher Motors ltd
Vs UOI and other Vs UOT an /_i_fdﬁ%ﬂ’of AF xcise, Puiie vs Dai Ichi Karkaria Ltd ITC is

4. P
a vested right of the 1e01p1?11$ ay(d Lules Cﬁﬂﬁ_{; override substantial Law. Hence denial of
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viif) That in RFD 08 it Wa"s mentioned that if you fail to furnish a reply within the
stipulated time of fail io appear fof personal heating on the appointed date and time, the
case will be decided ex parte on thie basis of available records and on iriefit. As the word
or has been meitioned it give them right to do eithes of above mentioned actioiis. Thus
they had replied to the SCN within the stipulated time. Further they hiad also tploaded the
required documents with their reply. As pet Rule 92 (3) the office has to ke an oider in
Fotm GST RFD 06 in tegard to sanctioning of rejection of the refund claimed. That the
adjudicating authority has rejected an dgmount of I'NR 0/- and hence the adjudicating

~ authority lias not rejected any amount afid therefure refuid should be grartited fully.

. In view of above stbmiissions, the appellant fequested {o allow the appeal afid issue
refund.
5. © The appellant vide theii’ letier dated 4:17-2021 has given additional submissions for each

poinit in the SCN as under:
i) ITC claimed of input service in refund application : Notification No.26/2018-CT
dated 13-6-2018 :

That they had submitted appeal application upon claiming the ITC of input seivice in their
refund application as per Hon’ble Gujatat High Cotitt judginent in M/s. VKC Footsteps India
P.Ltd, which has'been challenged in Hon’ble Stpreme Court afid the Gujarat High Court

orderwas set aside.

That they had submitted Statemient 1 (woiking of refund caleulation) aod Annexure B (with
bifureation of input and input services). Hence their fefuiid amouiit will be reduced

accondingly.

Denial of ITC under Rule 36 (4) if bad in Law. That Section 16 of the Act is 4 plenary

legislation which goveins the availment of ITC.

i) Notification No.49/2019 dated 9-10-2019 :

They reiteraled sullnnission's made {o earlier submissioi. Para 3 (iv) to 3 (vii) above.
i) Notification NO.75/2019-CT dated 26:12:2019 :

They had not claimed any ITC fraudilently and heiice this. Notification does not apply to

them

iv)  Address of principal place of business is ificoniplete :
That their address is as meiitioned as per GST Certificate.

v) HSN of OtitWai'd stpplies : |

That they are doing only job work of textile materials Heiice theif SAC Code 18(% 2
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6. In addition to the above submissions the appellant has also sought interest on refund

=

iount as per Section 54 (12) of the ACT referring to judgment in the case of M/s.Willwood
' Chemicals P.itd and UOT and M/s.Saraf Natural Stone Vs UOL

7, In view of above the appellant requested to set aside the order passed by the adjudicating

afthority and issue refund with interest.

8. Personal hearing was held on 8:12-2021. Shri Rohan Shah, Authorized representative
aflpeared on behalf of the appellant on virtual mode. He said that decision may be taken on their

wtitten submission till date.

9. I have carefully gone through the facts of the case, grounds of appeal and submissions
mpade during appeal. I find that in this case the appellant was issued show cause notice
Nb.ZP2410200039044 dated 5-10-2020 proposing rejection of refund on multiple reasons and
the claim was rejected on the ground of non appearatice for personal hearing, vague reply to -

~SCN and non submission of reply about compliance of Notification ‘NO.49/2019 and

Nbtification NO.75/2019. During the current proceedings tlie appellant has given reply to all the
Lnts. I have examined the same and record my findings as undét :

P

1 ITC of input services claimed which is inadmissible as per Notification N0.26/2018 — CT
dated 13-6-2018 -

The appellant vide their letter dated 4-12-2021 admitted the objection on the basis of Hon’ble
Supreme Court’s decision in the case of UOIL Vs M/s.VKC Footsteps India P.Ltd. and
aécordingly revised their refund claim to Rs.118012/- taking into account the Net ITC
availed on inputs of Rs.895958/-. Since the appellant has admitted the objection no further

discussion is made on this point.

2 Compliance (o Notification NO.49/2019 dated 9-10-2019

i) I find that vide Notification No0.49/2019 3 sub rule (4) was inseited under Rile 36 as

—t

uhder :
ql the said rules, in rule 36, after sub-rule (3), the following sub-rule shall be inserted, namely:-

“(4) Input tax credit to be availed by a registered pérson in respect of invoices or debit
nbtes; the details of which have not been uploaded by the sippliers under siib-=gection (1) of
section 37, shall not exceed 20 per cent of the eligible credit available in respect of invoices
or debit notes the details of which have been uploaded by the suppliers under sub-section (1)
of secfion 37.7 ' _ ,'I |

il) The appellant contended that restriction of 1TC cannot be introduced through rules when

—

he Section 43 and 43A, which stipulate condition of matching 6f ITC, itself has

L qx : et L nPre,
ifnplemented. They also referred to various case laws which mandate the view that ﬁi@,- CAHOH
- ‘ Y RPN
qverride substantial Law r s :
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i} Ifind that Section 43 of CGST At erivisage matching, reversal and reclaith 6f output tax
{ability dire to discrepancy in outjut tax rediiced by the suppliers by way of issuing credit nole
hind corresponding feduction of ITC by the recipiefit wheteas Rule 36 (4) of CGST Rules; 2017
brivisage testriction for availment -of ITC, the details of which have Gt been uploaded by the
buppliers. Thus, the provisions contained umdér Section 43 and Rule 36 (4) is edtirely on a
Hifferent proposition and hence cotitention made in this fegard is not well founded one. T fuither
jotice that CBIC Vide Circular No. Ciretilar No.135/05/2020 — GST dated 31-3-2020 further
larified that

“5.1 In terms of para 36 of circular No. 125/44/2019-GST dated 18.11.2019, the refind of ITC
availed int respect of invoices not reflected in FORM GSTR-2A was also admissible and copies of
kuch involces were required to bé uplodded. Hovwever, in wake of insertion of subsrule (4) to rule
36 of the CGST .Rules, 2017 vide rotification No. 49/2019:GST dated (9.10.2019, various
references have been received from the field formations régarding adririssibility of refund of the
ITC availed on the invoices which ave not reflécting in the FORM GSTR-24 of the applicaiit. The
Viiatter hds been examinied and it has been decided that the r‘eﬁmd of decumulated ITC shall be
restricteoﬁ to the ITC as per those invoices, the delails daf which are upfoadea’ by the Supplieif' in
FORM GSTR-I and are réflected iri the FORM GSTR-2A of the applicar .Acco‘f-'diﬁgly, pard 36
of the ciréular No. 125/44/2019-GST, dated 18.11.2019 stands modified to that extent”.

iv) With regard to the submission that rules cannot override substantial Law, I find that so as
far GST Law is concerned Hon’ble Supreme Cotirt in the case of UOI Vs VKC Footsteps India

P.ltd has laid down the pringiplé as under :

85 We are unable to accépt thé above subiitissioi as it proceeds on a misconception. Under
Sectidn 164(1), confers an express power on the Ceitral Goveinntent fo make rules for
carrying out the provisions of the CGST Act on the recoimmendations of the GST Council. It
may Be irue that in certain specific statutory provisions, the Act recognizés, by using the
expression ‘prescribes’, that rides may be framed for that purpose. But the coivei'se cannol
‘be assumed inferentially, by presuming that in other aieas, recourse to the rule mdking
power cannot be taker. By its very nature; a statiitory provision may rot visualize every
eventuality which may arisé in iniplenienting the pirovisiois of the Act. Hence it is open to the
rule making authority to franie rules, so long as they are congsistent with the provisions of the
parent enactment. The rules may interstitially fill-up gaps which are uriattended in the niain
legislation or introduce provisions for impleinenting the legislation. So lonig as the authority
which frames the rules has not transgressed a provision of the statute, it cannot be deprived
of its authority to exercise the rule‘ﬁ-zakmg power: The wide poivers gfven inder Section 164
of the: CGST Act are orily linited by the provisions of the Aci ifself, in ﬁufthe‘i"ance of which a
rule maybe framed. It is for tliis reasoit that ilie powérs uitder Seciion 164 'a‘r""e‘ not resiricted
to only those sections which grant specific authority to fraiie Fules. If sich a constriciio
My Skidharan has hypoihésized, were to be deceptable, it would revider the pird§

Section 164 otiose. Thus, we find ihat the abserice of the words “as ity beé preb@
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Section 54(3) does not deprive the rule making authority to make rules for carrying out the

provisions of the Act.

In view of above, the coritention iriade by tlie appéllant in this regard is also lack merit.
erefore, provisions of Rule 36 (4) of the CGST Rules, 2017 need to be applied, if applicable,
the purgose of arfiving net ITC in the formula for determining admissible refund amount,

bveitheless the appellant hias stated all their ITC in Annexure B has been reflected in GSTR2A.

Conipliatice to Notificatioii No.75/2019-CT dated 26-12-2019-:

I find that vide Notification No.75/2019-CT dated 26-12-2019 amendment was made to Rule

3d, Rule 86 and Rule 138E of CGST Rules, 2017 and none of it pertains to Rulés governing

fund claims. However, as per amendment made to Rule 86 the Commissioner or any

authorized officer not below the rank of Assistant Commissioner was empowered to disallow

. ITC fraudulently availed or found eligible on situations specified therein. Presumably

in

Tl

4)|

arhendment made vide above Notification No.75/2019 relate to action on the part of the

Departmental officer and does not need any eompliance on the part of the appeilant. However,

compliance to the query lhe appellant submitted that they had not claimed any [TC

fraudulently and hence the said Notification not apply to thein.

Addyess of place of business is incomplete :

e appellaht submitted that their address is as mentionied in GST certificate. 1 have verified the

sae in GST portal and found that priicipal place of business is shown as Panchpipli, Near

Bamdani V#lb Khancho, Jamalpur, Ahimedabad, Gujarat 380°001. I notice that the appetlant has

fi

—

gr

d refund claim under their GSTIN number and registered name and the_ SCN and refund

relection order was issued on the above address. Therefore, I do not find it a valid and justifiable

pund to réject the refund claim. Therefore I accept the appellant’s contention that this query is

arl uvnwarranted one.
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Yind from the date immedidtely after the expiry of sixty day

HSN of outward supplies :

The appellant contended that they were doing business of only job work on textile materials and

tir SAC Code No.998821.

I further find that in addition to above compliance the appellant has also claimed interest
refund amount. 1 find that as per Section 56 of CGST Act, 2017, it was providéd that “If any
v ordered to be refunded under sub-section (3) of section 54 to any c‘q;plicamf is not refiinded
thin sixny: days from the date of receipt of application under sub-section (1) of that section,
erest at such rate not exceeding six per cent as may be specified iri the m)[i)“?‘c“c.!iibn issued by
C GGovernimen! on the recommendations of the Council shall b.__\pamm\r especl of such
’ﬁe;n/ the. ,»drwe af receipt of an

i

A )

rphculmn under the said sub-section till the date of refund of ; tEltg‘ Ad
%‘v
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i[l.  1In the subject case no ofdér was passed yet oidering refund of tax necessitating payment
df intérest. Further non grant of inteiest is also hot a part of Order appealed against it this appeal.
Therefore, at this stage of procesdings I do fot intend to make any further discussion on this
drotind. With regard lo.Lhe'ir subrtiission riiade if Pata 3 (viil) abéve as per CGST Rules, 2017,
ih adhergice to the principles of natural justice it is a niandatory i‘equ’irement'to issue SCN and

diant personal hearing asking {heim to file reply to SCN arid to appear for personal ligaring before

I:jection of refiind claim. However, if the cldimaint do€s not wish to appear foi peisonal hearing
hey can do so by mentioning the sanie in their wiitted reply to SCN. Further admiissibility of
lefund is governed under Section 54 of CGST Act and Rules framed there under and miere

tention of rejection of Rs 0/- in rejection ordet does not elitl a claithant for refunid.

(2. . Inview of above, in thie current proceedings tlie appellant has given compliance to all the
prounds mentio‘ne.d i the SCN. In this case the ciaim was rejected only on the basis of aforesaid
brounds mentioned in the show cause notice. Therefore it transpires that there is fio digpute with
regard to other conditions goverring admissibility of fefiind and except on thié above grounds the
lefund is otherwise admissible to the appellant. Since the ahpeiléiit hag satisfactorily resolved all
the queri¢s, I hold that the appellant is entitled to refund of ITC accumulated on accouit of
inverted duty structure Needless io say refund will be admissible taking into accotint the ITC
avalled on inputs during the claim period and subjéct to plowsmns of Rule 36 (4) of CGST
Rules 2017. Accordingly 1 allow the appeal and set aside the impiigned oider passed by the
adjudicating authority.

The appeals filed by the appellant stand disposed off in above terms.
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Superinténdent
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Shri Munafbliai Kasambhai Vadnagaiwala
of M/s. Viadnagarwala Brothers,
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Ahmedabad 380 001
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